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CRIMINAL INVESTIGATION (COVERT POWERS) BILL 2011 
Committee 

Resumed from an earlier stage of the sitting. The Deputy Chair of Committees (Hon Brian Ellis) in the chair; 
Hon Michael Mischin (Attorney General) in charge of the bill. 

Clause 15: Form of authority — 
Committee was interrupted after clause 14 had been agreed to. 

Hon MICHAEL MISCHIN: I move — 

Page 13, line 18 — To delete “be” and insert — 

be, or is likely to be, 

The amendment does not have a serial number but it is on the documentation that was circulated this afternoon. 
The way the clause stands currently means that the authority to conduct a covert operation, which is a cross-
border controlled operation, must state the jurisdictions in which that operation is to be conducted. However, 
sometimes there cannot be certainty about the jurisdiction in which such an operation will take place. The 
purpose of the amendment is to require the authorising authority to have regard to which jurisdictions will be 
those in which an operation is to take place—either that they will be or are likely to be.  

Hon ADELE FARINA: Are we dealing with amendment 68/15? 

Hon MICHAEL MISCHIN: No; it is on the documentation that was circulated earlier this afternoon. I am not 
quite sure what the document is called.  
The DEPUTY CHAIR (Hon Brian Ellis): At the bottom of the document we are referring to it says “Draft 2, 
05 September 2012 Page 1”. 

Hon GIZ WATSON: Not having a proper supplementary notice paper that includes all the amendments we are 
dealing with is pretty problematic. I am amazed that we are jumping across at least four different pieces of paper 
on a complex bill. I do not think I have seen anything quite like this in this place for a while. It makes it very 
difficult for those of us who take our job seriously to deal with so many pieces of paper considering we 
adjourned this in June and we had no information. I think it is appalling; I think it is a contempt of the chamber.  

Hon MICHAEL MISCHIN: By way of explanation, these amendments were signed off earlier today. I regret 
that they were not incorporated into a supplementary notice paper. I would find it easier if they were, but it 
appears that there was no time to do so. That is the way it has arisen.  

Hon Ken Travers: Adjourn the bill until they are. You are the government; you brought them in. 

The DEPUTY CHAIR: Order, members!  

Hon MICHAEL MISCHIN: I am sorry; does the honourable member have something to say on this clause? If 
so, he should perhaps rise.  

Hon KEN TRAVERS: I think the point Hon Giz Watson was making was that people are confused because we 
are not following the normal practices of the chamber. The Attorney General invited me to make a comment. 
The government has had plenty of time to get the legislation ready. I am tempted to give my Charlie Court 
speech about when government ministers seek to move amendments to their bills and the bills go to the bottom 
of the list. At the very least, I would have thought the government could get these amendments in an order in 
which they could have been presented to this chamber on the supplementary notice paper. The Attorney General 
has been around long enough to know how long it takes to get that sort of work done by the committee staff. We 
have great committee staff who work very diligently and often under great pressure to deliver things quickly but 
there is a limit to their capacity. As the Attorney General commented, the amendments were dropped on the 
chamber this afternoon. That is not sufficient time to give the hardworking staff of this chamber the opportunity 
to get amendments into some semblance. An option is available to the government. The government could 
adjourn this bill until it gets its act together and gets it sorted out and gives the chamber enough time to deal with 
the legislation properly. It is amazing that we have so many different documents floating around in the chamber. 
We make mistakes as a Parliament when we deal with legislation on the run without consideration. I think Hon 
Giz Watson referred to it as not a contempt of the chamber, but clearly contemptuous of the chamber, and I 
concur with her. There is a solution. The Attorney General can move to adjourn the matter until it is dealt with 
and we can move on to other pieces of legislation if the government has them ready. 

The DEPUTY CHAIR: We are dealing with draft 2 of supplementary notice paper —  



Extract from Hansard 
[COUNCIL — Tuesday, 11 September 2012] 

 p5367c-5374a 
Hon Adele Farina; Hon Michael Mischin; Deputy Chair; Hon Giz Watson; Hon Ken Travers; Hon Ed Dermer; 

Hon Kate Doust 

 [2] 

Hon KEN TRAVERS: Before you read it all out, Mr Deputy Chair, I will make another comment. I note that 
the Attorney General is not going to give us the courtesy of a response. I find it extraordinary. The arrogance of 
the Barnett government knows no bounds. The Attorney General is going to sit there and tough it out and look 
across the chamber, probably embarrassed on the inside, putting on a surly exterior of “I don’t care and I won’t 
even provide a response when members on the other side raise legitimate issues”. I will ask the Attorney General 
a very straight question. Why will he not report progress to allow sufficient time to have his amendments put 
into a supplementary notice paper, as is the custom of this place?  
Hon MICHAEL MISCHIN: I am obliged to respond because Hon Ken Travers has suddenly taken an interest 
in this bill and has decided to contribute to the debate on clause 15 by simply picking up on Hon Giz Watson’s 
concerns about something that has attracted her attention. 

Point of Order 
Hon ED DERMER: I believe I am hearing the Attorney General reflect on the motives of an honourable 
member of this place. Whether a member contributes to the debate does not indicate the level of interest in the 
debate. I sit here and listen very carefully to many debates and do not contribute unless I believe that it is 
necessary in the interests of the people of Western Australia. I think it is inappropriate for the Attorney General 
to reflect on the motives of a member who has made a point in good faith, and if there is not a specific standing 
order that that contravenes, there should be.  
Hon Simon O’Brien: Put one on the notice paper and debate it.  
The DEPUTY CHAIR: There is no point of order. Will the Attorney General answer the question now? 

Committee Resumed 
Hon MICHAEL MISCHIN: I would give more weight to Hon Ken Travers’ concern if he had paid some 
attention to this bill before now. I raise the question again: does he have any comment to make about clause 15; 
has he ever read clause 15?  
Hon Ken Travers: You will not answer my point, will you?  
Hon MICHAEL MISCHIN: Has Hon Ken Travers read clause 15? 
Hon Ken Travers: You answer my question first and I will answer yours.  

Hon MICHAEL MISCHIN: If Hon Ken Travers has some contribution to make to the debate on clause 15, I 
would like to hear it. If he requires some time to make a contribution on clause 15, I will allow him that time, but 
if he simply wants to grizzle and take an opportunity to say something, then I see no reason to respond. It is 
preferable that the business of the chamber proceed. 
Hon Ken Travers: It is a serious point about the way you are operating this chamber, Attorney General. You are 
still on your training wheels.  

Hon KATE DOUST: I have participated in this debate ever since this bill was first read into this house, as have 
a number of other members. The points made by Hon Ken Travers are valid. I appreciate that the Attorney 
General has picked up this bill from another minister given a change in portfolio responsibility. I also note that 
we have been dealing with this piece of legislation in a very ad hoc way ever since it was read into this place. If 
we go back and look at the series of notice papers, with June 23 being the last one, and I think the one prior to 
that being May, there have been significant breaks in the periods of dealing with this legislation. We now have 
had a break from 14 June until today, 11 September, which is a very, very long break. I appreciate that the 
Attorney General takes a different approach from some of his other colleagues to how he manages bills, but I 
must say, that he will always get much more with a bit of sugar than a bit of vinegar. That is a lesson I have 
learnt in the past.  

Given that this is a new bill for the minister to deal with, and given the passage of time, it might have been more 
appropriate had the minister sought out the members who have been participating in this debate and actually 
talked to them and given them a heads-up that there were further government amendments that the minister was 
going to put on the supplementary notice paper. I found out about this only today, because just as the bells were 
ringing, I was talking to one of the staff about the notice paper, because I was trying to get a copy, and I was 
told, “Don’t worry about that copy, because they have just walked in with a new lot”, and I thought how are we 
meant to deal with this if we are not able to know what is going on?  

I will give the minister some advice. If the minister continues to treat people with contempt in this way, and to 
personalise every situation when a member gets up to make a comment about how the business is being 
managed, I think he will find that members will start to take a greater interest in the bills that he manages, and it 
will be a much slower process, because members will be very keen to go through the details of those bills. So the 
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minister can either be very smart about this and learn to deal with people in this chamber in a more 
accommodating manner, or he can take the road that he has taken with some members today, and it will just take 
us longer, unfortunately, to get through this legislation. We on this side are reasonably supportive of the vast 
bulk of the amendments that the government is proposing; but if the minister continues to take the tone that he 
has been taking, it will take longer. Every member who comes into this place has every right to get to his or her 
feet and make comment on a bill. It does not matter whether it is the second reading stage, whether it is the 
debate on clause 1, or any other clause, at the committee stage, or whether the member engages in the debate 
only at the third reading stage. It is not relevant. Every member has every right to pick and choose when to take 
part in the debate. It is not up to the minister to criticise members about when they choose to enter the debate. I 
think that Hon Ken Travers has made some very valid comments today. Hon Giz Watson, Hon Adele Farina, 
Hon Linda Savage and I, and a couple of other members in this chamber, have found it extremely frustrating that 
we have had to sit here today and manage four or five pieces of paper, some of which we had not seen until 
today, and try to keep track of where we are at. This is a very complex bill.  

When we first dealt with this bill months and months ago, the government would not entertain any amendments. 
The bill was referred to a committee, and the committee came back with a raft of recommendations and proposed 
about 30 or 40 amendments. We now find that there are 153 or 158 amendments on another supplementary 
notice paper, the vast bulk of which have been moved by the government. The government is constantly 
amending its own bill. This bill is a vastly different beast from the one that was introduced in the other chamber. 
Quite frankly, I think we are now reaching the point at which maybe we need to go back and rethink how we 
deal with it. This is a real problem.  

The minister can either come into this chamber and deal with people in a very professional manner and try to 
negotiate with people and get his legislation through, or he can take the approach that he has taken, and it is just 
going to take us longer, because we will have to try to work out what the government is trying to achieve. I will 
give the minister a tip. The minister will probably be around here for a long time. The minister can either make 
life easy for himself or he can make it very hard for himself. It is up to the minister how he engages with 
individuals to achieve that. 

The DEPUTY CHAIR: Members, we are dealing with clause 15 and the amendment moved by the Attorney 
General representing the Minister for Police, at page 13, line 18, to delete “be” and insert “be, or is likely to be”.  

As to Report 
Hon ADELE FARINA: I move — 

That progress be reported and that consideration of the bill be adjourned until amendments can be 
consolidated in a supplementary notice paper.  

The reason I have moved this motion is that I am really struggling to keep track of where we are at with the 
many pieces of paper that we have in front of us. I would like to support the comments that have been made by 
Hon Giz Watson, Hon Ken Travers and Hon Kate Doust. The reality is that this government manages the 
business of the house, and it elected to bring a bill onto the notice paper that it was not ready to deal with and of 
which no notice had been provided to members in terms of further government amendments. Seriously, if the 
government wants us to consider a bill in this house, the least it can do is provide the Clerks of the chamber and 
the members of this house with the courtesy of some advance notice of amendments that it proposes to bring into 
the chamber. When we look at the date of the amendments on these additional notice papers that we have been 
given, one of which dates back to July, there is absolutely no excuse, other than incompetence, for these 
amendments not to have been provided to the staff of this place and incorporated into a supplementary notice 
paper. So, Mr Deputy Chair, in view of the position that we find ourselves in, I move that you do report progress 
on the bill so that the debate on this bill can be deferred to another time when we will have all the government 
amendments incorporated into a supplementary notice paper, which is the practice and custom of this house. 

Hon MICHAEL MISCHIN: It is interesting to see the way in which the opposition likes to approach these 
matters. Hon Giz Watson raised a particular issue, and I think a legitimate concern, that she may not have had 
the opportunity to consider this amendment, which did appear as part of some additional amendments that were 
presented this afternoon. In response to Hon Kate Doust’s comment that she was told, “Don’t worry about a 
supplementary notice paper because there is another one coming”, these amendments do not appear in that notice 
paper. 

Hon Kate Doust: That is what I was told. 

Hon MICHAEL MISCHIN: They do not appear in that. What does appear in the reprint today — 

Hon Kate Doust: That is what I was told. 
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Hon MICHAEL MISCHIN: The member may have been told that. I am trying to correct the member’s 
misunderstanding of the situation.  

Hon Kate Doust: Then explain that to the Clerk. 

Hon MICHAEL MISCHIN: I am trying to explain it, if the member would just stifle her comments for a 
moment. The reprint that was produced today does include the amendment to clause 5 that Hon Peter Collier 
foreshadowed way back in June. That is the amendment that appears in there. The only other amendments are 
the ones on the two sheets of paper that were presented this afternoon. I accept that it is unsatisfactory that those 
amendments be presented in that fashion. Those members who have been paying attention and have been 
participating in the debate, or have even been bothering to follow it, would have known that when difficulties 
have arisen from time to time, I have been quite prepared to postpone clauses and, indeed, to ask that 
proceedings be adjourned pro tem in order that issues can be addressed by members and they can satisfy 
themselves as to what is being dealt with. Hon Giz Watson had wanted to check through a raft of amendments 
that were on the notice paper—that was raised also, I think, by Hon Kate Doust—and I was quite happy to 
facilitate that task. So the suggestion that somehow I am arrogantly barging my way through this bill without any 
professional regard to the opposition and those interested in the debate is simply wrong. If Hon Giz Watson had 
expressed enough of a concern and invited me to postpone consideration of this particular clause, I would have 
entertained that idea. What I do not entertain is a member who has not shown the slightest interest in this 
legislation coming in and opportunistically having a go at the government. If Hon Adele Farina would like me to 
consider postponing the consideration of this clause in order that she can wrap her head around the difficult 
amendment that is proposed, I will entertain that, if that is what she wants me to do. But the idea that somehow 
this is an opportunity to have a go at the government about an important piece of legislation is simply 
opportunistic and self-serving and, frankly, contemptible.   

Hon Ken Travers: So it’s okay to bring in your amendments at the last moment? Did the dog eat your 
homework? 
Hon MICHAEL MISCHIN: If Hon Giz Watson would like me to postpone consideration of clause 15, I would 
be happy to do so. 

Question put and a division taken, the Deputy Chair (Hon Brian Ellis) casting his vote with the noes, with the 
following result — 

Ayes (12) 

Hon Matt Benson-Lidholm Hon Adele Farina Hon Linda Savage Hon Giz Watson 
Hon Kate Doust Hon Jon Ford Hon Sally Talbot Hon Alison Xamon 
Hon Sue Ellery Hon Lynn MacLaren Hon Ken Travers Hon Ed Dermer (Teller) 

Noes (17) 

Hon Jim Chown Hon Brian Ellis Hon Col Holt Hon Simon O’Brien 
Hon Peter Collier Hon Donna Faragher Hon Robyn McSweeney Hon Ken Baston (Teller) 
Hon Mia Davies Hon Philip Gardiner Hon Michael Mischin  
Hon Wendy Duncan Hon Nick Goiran Hon Norman Moore  
Hon Phil Edman Hon Alyssa Hayden Hon Helen Morton  

            

Pairs 
 Hon Robin Chapple Hon Liz Behjat 
 Hon Ljiljanna Ravlich Hon Max Trenorden 
 Hon Helen Bullock Hon Nigel Hallett 

Question thus negatived.  
Committee Resumed 

Clause 15: Form of authority —  
Debate was interrupted after Hon Michael Mischin had moved an amendment. 

Hon ADELE FARINA: Now that I have had an opportunity to look at this, I really do not understand why the 
words “be, or is likely to be” need to be inserted. Clause 15(6) provides — 

An authority, whether formal or urgent, must do all of the following — 

One subclause states — 

(d) for a cross-border controlled operation, state whether it is to be conducted — 
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(i) in this jurisdiction and in one or more participating jurisdictions specified in the 
authority; or 

(ii) in one or more participating jurisdictions specified in the authority; 

By inserting the words “be, or is likely to be”, we are saying that at the time the authority is given, the person 
giving that authority will not know whether the cross-border control operation fits into subparagraph (i) or (ii). 
We are deleting the certainty of “to be conducted” in either (i) or (ii) circumstances to make it more 
questionable—it will be conducted in one of those circumstances or is likely to be conducted in one of those 
circumstances. It concerns me that at the point we are giving an authority, this amendment now says an authority 
does not have to be certain about how it will operate and over what jurisdictions it is likely to operate. I would 
actually like an explanation from the Attorney General as to why this is the case and why these words need to be 
inserted.  

Hon MICHAEL MISCHIN: One of the joint working group’s recommendations was that it be framed that way. 
At the moment clause 15(6) states, “An authority, whether formal or urgent, must do all of the following”. It lists 
a variety of things that must be included in the authority. One of them is, “For a cross-border controlled 
operation, state whether it is to be conducted” in one or more other jurisdictions. However, an operation, for 
example, may be intended to be conducted in South Australia but it may be quite possible that, operationally, 
circumstances might cause that operation to drift over the border into Victoria or New South Wales. To specify 
on the authority “is, or is likely to be conducted” in also those two other states would be a prudent way of 
framing the authority. It does not mean that it is at large; it requires the officer completing the authority to turn 
his or her mind to where the operation is likely to be conducted, but to be sensible about it. We do not want an 
authority that is too limited in its scope simply because it was not foreseen that the operation can drift over into 
another jurisdiction.  

Hon Ken Travers: Will that prevent them from going into another area, if they only sought it for the likely area?  

Hon MICHAEL MISCHIN: A variation cannot be sought to add a new jurisdiction into the authority. A 
separate authority would have to be granted. Clause 23, which was also on the same document that contained 
this amendment, is complementary to this by enabling the authority to extend to that other jurisdiction if it is 
named in the authority.  

I did not quite make that clear: it also enables the operation to be carried out in a participating jurisdiction even 
though it had not been specified in the initial authority. This is complementary to that, but it is helpful because it 
requires the authorising officer to turn his or her mind to the extent of the authority rather than leaving it at large 
that if it does drift over, it has not been anticipated.  
Hon Ken Travers: As it currently stands, the motion does that. They can name South Australia and then, if they 
do not go into South Australia or they need to go into another complementary jurisdiction, they can do that—you 
just said that.  

Hon MICHAEL MISCHIN: Perhaps Hon Ken Travers better rise to comment on that so that Hansard knows 
what is going on.  
The DEPUTY CHAIR (Hon Brian Ellis): It is probably a good suggestion. If the honourable member wants to 
speak to that amendment, it might pay for him to stand. I can understand that Hansard may be able to follow it 
but, in future, perhaps seek my call.   
Hon MICHAEL MISCHIN: Now that I know the issue, I will expand on that. Yes, the proposed amendments 
to clause 23 will enable a drift of the operation to another participating jurisdiction. The purpose of clause 15 is 
that when the authority is first obtained to conduct the controlled operation—it being a cross-border operation—
the person granting that authority must turn his or her mind to where this operation is to take place or is likely to 
take place. The two are complementary, and rather than simply specifying where it will take place, the authority 
goes further than that. We could leave one of them out, but it would seem that this is a safeguard that is suitable 
and appropriate for these sorts of operations.  
Hon KATE DOUST: Once the authority has been given, whether verbally, by email, in writing or in any of the 
forms that are listed, is there a requirement for evidence of that authority to be stored somewhere? If the 
authority has been given verbally, be it face to face or over the phone, how is that notated or where is evidence 
of that retained, which may well be in another part of the bill, so that if needs be we can go back and check that it 
has all been done correctly?  

Hon MICHAEL MISCHIN: I refer the member to clause 39(b) of the bill.  
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Hon ADELE FARINA: I would like to go back to the matter that I raised earlier and to the explanation 
provided by the minister. The minister said that this amendment will still require the person who is issuing the 
authority to turn their mind to the jurisdictions the cross-border controlled operation is likely to take place. In my 
view, once we add the words, “or is likely to be” we are lessening the requirement on the person to turn their 
mind to the jurisdictions in which the cross-border operation is likely to take place. The way the bill is drafted 
currently, we need to identify those jurisdictions in which the cross-border operation will take place. The 
amendment proposes that they will turn their mind to where it will take place and where it might take place, so if 
they name all the jurisdictions they have got themselves covered. If that is the purpose of this provision, why not 
delete subclause (6)(d) altogether from the provision? It seems ridiculous, since the authority is a formal 
document authorising the cross-border operation to occur in certain jurisdictions, that we are not requiring them 
to identify the jurisdictions in which it is definitely going to occur and the jurisdictions in which they have 
authority to operate the cross-border operation but we are simply saying whether it is going to happen in that 
jurisdiction “or is likely to”. Why not remove the whole of paragraph (d) altogether as a requirement, because 
once we add the words “or is likely to” it has very little value?  

Hon MICHAEL MISCHIN: If the honourable member is inviting us to remove the requirement in the authority 
that in any cross-border controlled operation we specify where it is going to take place or is likely to take place, I 
am happy to entertain that. I am sure the Minister for Police would like that. But, as it presently stands, the 
officer granting the authority must state where the operation is to take place. It may be that the operation is to 
take place in New South Wales, but the operation may take place close to the border of New South Wales and 
South Australia, and it is anticipated that it is likely there will be a need for the operation to also extend into 
Victoria. At the moment, the authority must state where it is to take place. All we are saying is that the 
authorising officer must also turn his or her mind to the likelihood of that operation extending into other 
jurisdictions and to specify that in the authority right from the beginning. We can argue about whether or not it is 
more liberal or more restrictive to require that, but I would have thought that it includes additional information in 
the authority rather than limiting it to the state where it is intended that the operation occur and using the catchall 
proposed under clause 23, once it is amended, to authorise the operation drifting out into other jurisdictions. I 
simply take a different view to the honourable member. As presently advised, I do not intend to remove the 
requirement in subclause (6)(d), although I will certainly entertain it if the member wishes to move an 
amendment to do so.  

Amendment put and passed.  
Hon MICHAEL MISCHIN: I move — 

Page 14, lines 28 to 30 — To delete the lines and insert —  

(8) The authorising officer must, as soon as practicable after granting an urgent authority, make a 
record in writing of the particulars referred to in subsection (6) relating to the authority. 

This amendment picks up on a matter raised by the Standing Committee on Uniform Legislation and Statutes 
Review and that is foreshadowed as an amendment in recommendation 10 of its report. It also specifies it is the 
authorising officer rather than chief officer and refers to a timeframe for keeping the written notes, clarifying that 
it is making a record in writing of the particulars relating to the authority that we have already touched on in 
subclause (6); it actually refines subclause (8).  

Hon ADELE FARINA: I suppose that at this point I should confirm that the amendment moved by the Attorney 
General is in essence in line with recommendation 10 of the Standing Committee on Uniform Legislation and 
Statutes Review. The committee’s analysis of the bill noted that there was no requirement in the bill as it is 
currently drafted to record in writing that the authority is granted and the committee felt this was an omission in 
the bill, particularly given it is required in other provisions in the bill. I note that the Attorney General’s 
amendment reflects the issue that was identified by the committee in its analysis of the bill. Clearly, if this 
amendment is adopted, I will not be moving committee recommendation 10 because that would fall away. 

Amendment put and passed.  
Clause, as amended, put and passed. 
Clause 16 put and passed.  
Clauses 17 to 20, as amended by grouped amendments, put and passed.  
Clause 21: Form of variation of authority —  
Hon MICHAEL MISCHIN: I move — 

Page 19, lines 16 to 18 — to delete the lines and insert — 
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(6) The authorising officer must, as soon as practicable after making an urgent variation 
of authority, make a record in writing of the particulars referred to in subsection (5) 
relating to the variation of authority.  

This amendment reflects the same philosophy as the amendment that was made to clause 16, making it plain that 
a variation to an authority must be recorded in writing and that record must be of the particulars set out in 
proposed subsection (5) relating to the variation of the authority. It is reflective of the same philosophy of the 
previous amendment and of the committee’s concerns in respect of that earlier clause. 

Amendment put and passed.  
Clause, as amended, put and passed.  
Clause 22, as amended by grouped amendments, put and passed.  
Clause 23: Effect of authorities — 
Hon MICHAEL MISCHIN: I move — 

Page 20, line 17 — to delete — 

jurisdictions specified in the authority; or 

and insert — 

jurisdictions; or 

This is another one of the amendments that was proposed earlier this afternoon and appears on the same 
document as the amendment to clause 15 that caused some discussion a little earlier. It is complementary to that 
amendment. Clause 15(6)(d) requires an authority to list the participating jurisdictions in which the cross-border 
controlled operation will or is likely to be conducted. However, an issue had been raised about the validity of an 
authority if an operation entered a jurisdiction that was not nominated in the authority. The model laws 
considered this issue, and that analysis appears on page 65 of the final report of the Standing Committee of 
Attorneys-General and Australasian Police Ministers Council Joint Working Group on National Investigation 
Powers. It concluded that should such a situation arise, the authority should remain valid and a variation would 
not be required. The point is that this amendment to clause 23 is intended to give effect to that intention by 
deleting in line 17 on page 20 the words “jurisdictions specified in the authority; or” and inserting “jurisdictions; 
or”. There is a complementary amendment to clause 23(3)(b). It will read — 

In the case of a cross-border controlled operation, the authority authorises each participant to engage in 
the conduct referred to in subsection (1) — 

(a) in this jurisdiction and in one or more participating jurisdictions; or  

(b) in one or more participating jurisdictions 

This amendment is made rather than qualifying that by reference to those jurisdictions specified in the authority.  

The DEPUTY CHAIR: Attorney General, I suggest you move both of those amendments as they are exactly the 
same.  

Hon MICHAEL MISCHIN: They are, and I am content to move both of those amendments. They involve the 
deletion of the same words more or less. In fact, they work in conjunction with each other. I move — 

Page 20, lines 18 and 19 — to delete — 

jurisdictions specified in the authority, 

and insert — 

jurisdictions, 

Hon ADELE FARINA: I understand that the amendment that we have made to clause 15—I know we have 
passed it but I am just explaining this as it relates to this provision—is that the authority needs to specify the 
jurisdictions in which the controlled operation will be conducted and is likely to be conducted. The amendment 
to this provision says that even if a jurisdiction was not identified or specified in the authority, the authority still 
extends to any jurisdiction in any event. Is that what we are doing here?  

Hon Michael Mischin: That is correct.  

Hon ADELE FARINA: That begs the question of why we have a whole lot of legislation and a whole lot of 
provisions in a bill doing something, which is then opening the whole board. It would have been a lot easier just 
to do away with subclause (d). We have now opened the parameters of the authority that “anywhere goes”. I 
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wonder why we are passing legislation that sets up these protective barriers only to open them all up at the end of 
the day. It seems to me to be counterproductive and pointless but no doubt some lawyers will make some money 
out of it in the future. I suppose they will at least be pleased with the cumbersome way in which we are 
progressing through and drafting this piece of legislation.  
Did I understand the Attorney General correctly when he stated in his explanation that the reason for these 
government amendments is a proposal that was in the model bill and was considered by the Attorneys-General?  

Hon MICHAEL MISCHIN: Yes, it is in the model law that was prepared by the joint working group on 
national investigation powers back in November 2003. 

Hon ADELE FARINA: If that was the case, why was it not incorporated in the bill when the government first 
drafted the bill and why has the government changed its policy position on this issue at this very late stage in the 
consideration of this bill? Clearly, if it was a matter that was in the model bill, we would have expected the 
government to have considered that very early on in the piece and included it in the bill if it thought it was 
relevant to this state. There has been a clear change of policy position here without any explanation being 
provided as to why the government decided at one point not to include those aspects of the model bill in the bill 
that is currently before the house. It has now changed its mind. I would appreciate an explanation as to what has 
brought about the change in the government’s position.  

Sitting suspended from 6.00 to 7.30 pm 
The DEPUTY CHAIR (Hon Col Holt): We are dealing with clause 23 and the Attorney General has moved a 
couple of amendments. The question is that the amendments be agreed to. 

Amendments put and passed. 
Clause, as amended, put and passed. 
Clause 24 put and passed. 
Clause 25: Retrospective authority — 
Progress reported and leave granted to sit again at a later stage of the sitting, on motion by Hon Michael 
Mischin (Attorney General). 
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